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21 December 2021 

Secretariat  
Parliamentary Joint Committee on Human Rights 
PO Box 6100, 
Parliament House 
Canberra ACT 2600 

Submitted via religionbills@aph.gov.au  

Dear Secretariat, 

Re: Religious Discrimination Bill 2021 and related bills 

Thank you for the opportunity to comment on the Religious Discrimination Bill 2021, the Religious 
Discrimination (Consequential Amendments) Bill 2021 and the Human Rights Legislation 
Amendment Bill 2021 (together referred to as 'the religious discrimination legislative package'). 

COTA Australia is the leading national policy development, advocacy and representation 
organisation seeking to achieve an equitable, just and inclusive society for Australia’s over 8 
million older Australians over 50 years. COTA Australia represents older Australians on more than 
sixty national government, business and civil society advisory and policy development bodies and 
is the leading media spokesperson for the rights and interests of older Australians. One of our 
primary policy principles that is relevant to this inquiry is that COTA will always seek to redress 
disadvantage and discrimination. COTA Australia believes that all people have the right to dignity, 
to security, to access high quality services, and to equality in participation in the community 
regardless of their income, status, background, location or any other social or economic factor. 

COTA Australia strongly supports the principle of non-discrimination and specifically supports the 
legislative package’s intention to remove any discrimination on the basis of religion. COTA 
supports the International Covenant on Civil and Political Rights Article 18 that states “Everyone 
shall have the right to freedom of thought, conscience and religion.” We note interpretation of the 
ICCPR includes the right to hold a religious view, as well as not to profess a religion or belief.  

No person should feel unsafe disclosing their religion, or feel compelled to do so. No person 
should be subject to ridicule on the basis of their religious belief or activity, just as they should not 
be ridiculed on any other personal attribute. If passed, the religious discrimination legislative 
package would introduce ‘religious belief or activity’ as a protected attribute in federal anti-
discrimination laws, alongside existing protections such as age, race, disability, sex, sexual 
orientation, gender identity and marital status. COTA welcomes the inclusion of religion in federal 
protections, but such introduction must ensure that the protection of ‘religious belief or activity’ 
must be equal to other personal attributes within Australia’s anti-discrimination framework - no 
more or less important than any other.  

Unfortunately, there are some elements of the religious discrimination legislative package that do 
not appear to meet this core test of equal rights amongst its peer attributes. Accordingly, we 
recommend the bill only be supported with amendments, as outlined below.  
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COTA recognises that older Australians are a diverse population, with a diverse range of views on 
social issues such as these. While there likely will be many comments by older people for and 
against the bill, given the condensed timeframe to consult on the legislation COTA Australia will 
limit its comments to two aspects of the bill, informed by our policy principle to redress 
discrimination and looking at how the bill will interact in the policy areas that specifically affect 
older people. This includes the impact on the delivery of services to older people in religious run 
aged care and hospitals (Sections 8, 9 and 15) and concerns that the bill not elevate one protected 
attribute (namely religious belief or activity) over any other protected attributes – all protected 
attributes should receive equal protections (Section 12). 

Impacts on the delivery of services to older people in religious run aged care and hospitals 

COTA notes with appreciation the separation of faith-based hospitals, aged care facilities, 
accommodation providers and disability service providers (in section 8 and 9) from other religious 
bodies (in section 7). This is an important recognition that the role of organisations delivering 
services on behalf of the Government should not be delivered in a manner that is inconsistent 
with Australia’s anti-discrimination laws.  

One in 5 home care packages (19.7%) and residential aged care places (22.8%) were delivered by a 
religious aged care provider as at 30 June 2021. An additional one in 4-5 aged care places are 
services by an organisation identified as ‘charitable’ of which an unreported number may have 
religious affiliations that could be covered by this bill.  

COTA Australia notes its ongoing support for the 2012 amendments to the Sex Discrimination Act 
that ensured gay, lesbian, bisexual and transgender older people were protected from being 
discriminated against in the provision of aged care services. Section 37 (2) of the Sex 
Discrimination Act has ensured non-discriminatory aged care service delivery by faith-based aged 
care providers over the past nearly 10 years since these changes came into force. Perhaps more 
importantly the introduction of that law sent a clear message to older people of diverse sexual 
orientation and gender identity that no matter your personal attributes, Commonwealth funded 
aged care services would be delivered in a non-discriminatory manner.  

Importantly, over the past decade we have seen a change in the reports we have received from 
older lesbian, gay, bisexual and transgender people. Prior to the change COTA received numerous 
approaches from older people concerned that they would be discriminated against in later life. 
Since that change, we have seen examples of LGBT older people being embraced by faith-based 
aged care providers. While we note our genuine belief that most aged care providers would not 
have discriminated with or without the law introduced, we emphasis for the committee’s 
consideration our belief that without these changes many older LGBT people may not have sought 
assistance from aged care, for fear they would end up in a situation in which they were 
discriminated against.  

We raise a number of items for the committee’s consideration: 

• Section 9 (2) (b) defines a ‘religious aged care facility’ whereas subsection 2d defines a 
‘religious disability service provider’. The effect of these definitions would appear to be that 
only the 219,105 places in residential aged care would be covered by sections 8 and 9, while 
the 176,105 people receiving a home care package and 840,984 people receiving home 
support would not. COTA strongly recommends the applicability of Sections 8 and 9 should be 
extended to cover all aged care services, including home care and home support by changing 
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the definition from ‘religious aged care facility’ to ‘religious aged care service provider’ in 
line with disability service provider.  

• We appreciate the requirements in Section 9 (3) (d) and 9 (5) (d) that the policy must be 
“publicly available”. We would seek the committee’s assurances that such language would 
require it to be published and not merely be in a folder on a desk that can be accessed upon 
request. COTA notes it would be important for the plain reading operation of this section that 
the policy is freely and widely available.  

• We have a concern about Section 9 (3) (e) and Section 9 (5) (e) that only one other person 
would be required to consider it “in accordance” with the ‘doctrines, tenets, beliefs or 
teachings of that religion’. We would submit the construct of this clause should be consistent 
with traditional approaches of discrimination law in relation to these matters, such as the Sex 
Discrimination Act’s Section 37 which in part states “being an act or practice that conforms to 
the doctrines, tenets or beliefs of that religion”. 

• We note that the Government is preparing to introduce a Code of Conduct for Aged Care 
Workers as recommended by the Royal Commission into Aged Care Quality and Safety. We are 
concerned that in practice the operation of Section 15 would impact the introduction of this 
Code of Conduct in aged care. While the details of the Code of Conduct for aged care are not 
yet finalised, we draw on the lessons of the Health Care Worker to explain our concern. The 
National Code of Conduct for health care workers identifies that “Health care workers to 
provide services in a safe and ethical manner”, “A health care worker must provide health 
services in a manner that is culturally sensitive to the needs of his or her clients”, and “A health 
care worker must not attempt to dissuade a client from seeking or continuing medical 
treatment” amongst others. If in the delivery of health care services discussions of abortion, or 
the health care workers religious views on homosexuality, were to cause mental health harm, 
be disrespectful to the person’s cultural sensitivities or were to recommend against medical 
treatments based on their religious views, the Health Care Worker would be in breach of the 
Code of Conduct and appropriate complaints and remedial counselling could be taken. If 
Section 15 were to become law, such provisions would be cast into doubt. COTA submits the 
committee must consider how such a provision would operate in practice and whether all 
protected attributes would receive equal treatment before the law in practice.   

Section 12 must not allow discriminatory statements to be lawful 

Accordingly we have a concern with the bill’s proposed Section 12 regarding Statement of Belief. 
While supportive of the intention of the clause to allow individuals to state their views (either 
stating their religious belief or in relation to not holding a religious belief), we do are concerned by 
two elements of this Section: 

• Section 1 proposes that a Statement of Belief does not constitute discrimination under other 
discrimination laws. We are concerned that such inclusion would in effect nullify the 
discrimination protections in these other acts in relation to spoken and written words. As 
discussed above, the impact of such a signal would, we fear, have a chilling effect on framing 
all aged care services as a non-discriminatory environment.  

• The definition of Statement of Belief is too broad and inconsistent with other religion clauses 
in other anti-discrimination clauses. The definition of Statement of Belief does not require the 
statement to conform to ‘doctrines, tenets, beliefs or teachings of that religion’ merely that 
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one individual genuinely considers it to be in accordance with them. In this section of the bill 
our reading is that only one person who is making the statement would need to consider the 
statement to be in accordance, irrespective if every other member of that religion did not. 
COTA is concerned such a provision would allow broad and inappropriate statements to 
become a defence against discrimination provisions on the basis of age, race, disability, sex, 
sexual orientation, gender identity and marital status.  

• The Bill provides the power for the Government of the day to introduce laws by regulations 
that would be overridden by the statement of belief clauses. We submit that Section 12 (1) (c) 
not be supported as this should be the exclusive power of the Parliament to enact which laws 
it intends Statements of Belief to override.  

• We believe the construct of Section 12 (2) (b) is inconsistent with other anti-discrimination 
laws that do not include the same test. 18C of the Racial Discrimination Act includes the words 
‘offend’, ‘insult’ and ‘humiliate’ which are not included here and instead includes a higher test 
of “threaten, intimidate, harass or vilify”. 

We recommend Section 12 statement of belief is not supported by the committee. If the 
committee were to support it, we recommend a significant rewriting of the section to ensure 
that it is not a defence for discriminatory conduct under other acts. As previously stated, COTA 
supports all personal attributes being consistent with other anti-discrimination provisions 
regarding religion such as the Sex Discrimination Act’s Section 37 which requires such action 
“being an act or practice that conforms to the doctrines, tenets or beliefs of that religion”. 

We reaffirm our commitment to the consolidation of anti-discrimination legislation and the 
introduction of a Charter of Rights. Had such measures been taken, the ability to ensure all 
protected attributes were treated equally would be much easier to achieve. We believe that such 
measures would be worthy of investigation by the committee in the next term of Parliament.  

We thank the committee for considering these limited comments given the condensed 
consultation timeframe. Please do not hesitate to get in contact with COTA Deputy Chief 
Executive, Corey Irlam, at cirlam@cota.org.au  if COTA can be of further assistance.  

Yours sincerely, 

 

Ian Yates AM 
Chief Executive 
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