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COTA Australia  

COTA Australia is the national consumer peak body representing older people.  The COTA 

Federation has over 45,000 individual members and supporters and works with a network of 

seniors’ organisations, which jointly engage the diversity of over 500,000 older Australians. 

Speaking for the nearly nine million Australians over 50 years old COTA Australia prioritises 

economic, social, and political participation of older Australians and challenging ageism.  The 

diversity of older Australians gives COTA Australia a broad policy agenda, currently we are 

prioritising policies about retirement incomes, aged care, housing, elder abuse, older workers, 

digital inclusion, health, and social isolation.  It advocates within government, business, and 

society maintaining effective relationships, and is respected as a legitimate, influential voice. 

COTA Australia promotes integrity, diversity and equality, and prioritises collaborative 

engagement.  With a membership including State and Territory Councils on the Ageing, COTA 

Australia has been identifying the needs of, issues affecting, and welfare of older Australians 

since it was first formed in 1951. 

 

Authorised by: 

Ian Yates AM  

Chief Executive  

iyates@cota.org.au   

02 61549740 

 

 

Prepared by: 

David Wright-Howie 

Senior Policy Officer 

dwright-howie@cota.org.au  

03 9099 7911 

 

COTA Australia 

Suite 9, 16 National Circuit  

Barton ACT 2600 

02 61549740 

www.cota.org.au     

  

mailto:iyates@cota.org.au
mailto:dwright-howie@cota.org.au
http://www.cota.org.a/


COTA Australia submission to the Aged Care Quality and Safety Commission Independent Capability Review 3 

Introduction 

COTA Australia welcomes the opportunity to respond to the Aged Care Quality and Safety 

Commission (ACQSC) Capability Review. The ACQSC has taken important steps in becoming a 

professional, world class regulatory organisation since the various aged care regulatory 

functions were consolidated into the Commission at its commencement on 1 January 2019 and 

in following developments. 

However, as referenced by the Royal Commission into Aged Care Quality and Safety, it is 

unlikely, despite some recent substantial increases in funding, that the ACQSC has sufficient 

resources to perform its current tasks and take on all the new responsibilities resulting from the 

Government’s aged care reform agenda.  

The Royal Commission noted that the ACQSC had experienced a high turnover in staff and, 

whilst improving, still struggled to complete all assessment and monitoring activities in a timely 

manner. It should be acknowledged that the current ACQSC has been undertaking its work at a 

time of huge challenges posed by the COVID-19 pandemic, and during significant policy and 

system reform following the Royal Commission into Aged Care Quality and Safety. This will have 

created major additional challenges to the ACQSC performing its core tasks. COTA 

acknowledges that recent data indicates that the Commission has made substantial strides in 

getting ‘business as usual’ back on track timewise, but with new challenges with which to 

contend. 

It is also critical that the new regulatory framework for aged care currently being developed and 

consulted on by the Department informs the significant changes required to enhance and 

expand current regulatory capacity. 

COTA Australia supports the intention of the Royal Commission that the foundational purpose 

of the current ACQSC and the new Authority is to safeguard the quality and safety of aged care 

through ensuring provider compliance with the Act and Standards.  Our view is that this must 

be accomplished by actively engaging with older people and their families and carers to ensure 

their views inform the Authority’s compliance and decision‐making activities.   

The recommendations of the review should provide additional resources for the engagement 

and development of a skilled and dedicated compliance and enforcement workforce with the 

regulatory and investigatory skills, clinical knowledge, assessment skills, and enforcement skills 

required for the Authority to meet its regulatory mandate. 

We acknowledge and note that this review is coming at a time when a new regulatory model 

and approach is being developed with significant detail still to be determined. The development 

and implementation of a new Aged Care Act and the formation of an Aged Care Inspector 

General will have an impact on the work of the aged care regulator, as they will on most other 

aspects of aged care. Given this context, there are some challenges in providing a detailed 

response to some of the many issues that may be raised as part of the review. 
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The new Act should provide for a wide range of powers for the aged care regulator including 

enforcement powers such as enforceable undertakings, infringement notices, the power to 

suspend or remove people responsible, banning orders, powers to impose sanctions, revoking 

the provider’s approval, requiring a service to be taken over by the Commonwealth if necessary 

to remedy harm without closing the service down to the detriment of residents. We note some 

of these powers have in fact been recently added to the current Commission’s repertoire. 

Key Messages 

COTA Australia has long argued for a stronger regulator with increased capability and capacity 

to:  

• act quickly against poor providers 

• address poor leadership and service culture 

• enhance clinical governance 

• build staff numbers and quality.  

Consumers seek a strongly resourced and independent aged care regulator. This is critical to 

enabling the implementation of prompt and robust action to ensure consumer protections, as 

well as foster public confidence in quality aged care. The independent regulator’s foundational 

focus needs to be on vigorously investigating, enforcing, and prosecuting breaches of standards 

(to quote the Ministerial Statement of Expectations, a “zero tolerance” approach to poor and 

harmful practices), utilising a wide range of enforcement tools and penalties. 

COTA Australia supports the view that the foundational focus of the Quality Regulator should 

not be to make sure that older people get the care to which they have a right and deserve to 

expect. Older people should be able to assume that safety and basic quality is a given, and if 

that is not the case, the provider will be heavily sanctioned. The regulator should flex its 

regulatory muscle and impose severe sanctions for non-compliance with the basics. 

Beyond that foundational focus, there is much that can be done in education and capacity 

building of approved providers, and in the regulator itself engaging, and promoting and 

requiring provider engagement, with consumers and families.   

The Royal Commission and many previous inquiries and reports have strongly recommended 

that the culture of aged services needs to change to focus on the rights of older people and the 

delivery of health and wellbeing outcomes for them.  A culture where providers are open to 

consumer feedback, based on a “customer service” mentality that prizes feedback, including 

complaints, as an opportunity to improve and deliver on consumer expectations. 

The Regulator is a critical actor, working under a new regulatory model, in shifting aged care 

services and the aged care system: 

➢ From provider centric, to being person centred and rights based  
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➢ From stand-alone and fragmented, to being aligned with the broader care and 
support sector  

➢ From a uniform approach to service types, to embracing a sophisticated risk-based 
approach that incorporates different types and forms of care and services  

➢ From a limited definition of approved providers, to incorporating individuals, 
partnerships, and other business structures.  

➢ From passive and functionary in assessing its requirements of providers, to 
incentivising excellence, innovation, and continuous improvement. 

The work of the regulator should: 

• Safeguard older Australians against harm, neglect, poor, substandard and 
discriminatory practices 

• Strengthen and develop the capability of aged care services to improve health, 
wellbeing, and life outcomes for older people  

• Take preventative and corrective actions to eliminate poor, substandard, and 
discriminatory practices that harm older people receiving aged care services.  

• Deliver effective, efficient, and contemporary regulation that is regularly improved 

through engagement with older people. 

Improving quality and compliance in home care should be a specific focus of the regulator. The 

implementation of a new and integrated in-home program provides an opportunity for greater 

oversight, monitoring and compliance action. 

The regulator should retain responsibility for prudential regulation because poor or deceptive 

financial management is often associated with poor quality performance. The quality of 

governance and executive management is usually reflected in both overall and component 

performance.  

Complaints 

In the work of the aged care regulator, complaints and complaints management should be 

taken extremely seriously and resourced properly. This is a view we hear expressed by older 

Australians.  Timeliness of response is a key issue.  Recently, Darlene (82, carer of husband with 

advanced dementia) wrote to us in frustration. She has been trying to address concerns about 

the declining health of her husband with the aged care provider for over two months: 

 I feel helpless.  The home isn’t listening to me!  I’ve rung the Quality Commission.  They 

were very nice and seemed concerned, but it has been more than 4 weeks since we 

spoke, and nothing has happened.  My husband isn’t getting any better.  

Darlene’s experience is not an isolated one.  We often hear about long delays in addressing 

complaints and lack of engagement with consumers in the process. Our experience tells us that 
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whilst there are older people who are confident to make a complaint, many others are reluctant 

as they fear repercussions or retribution, or are discouraged by the complexity of complaints 

process. 

Complaints should be viewed as an essential proactive mechanism that genuinely supports 

reform of aged care service practice and culture and enhances the public perception of aged 

care as well as giving confidence to aged care consumers and their families. Skills in managing 

and utilising complaints should be valued, prioritised, and an essential inclusion in worker 

training, and be a key criteria for leadership. Poor complaint handing in age care is often a 

symptom of ageism and ageist assumptions, and should be called out as such. Detailed 

complaints data should be collated and available to the Inspector General - informing and 

enabling systemic inquiries. 

The effectiveness of complaints processes is important at the service level and system level and 

should have a positive impact on individual consumers and aged care system outcomes, 

effectively and responsively addressing actual and potential harm and risk. COTA Australia 

supports the establishment of the Complaints Commissioner, although how that integrates into 

a single independent regulator needs careful and nuanced consideration. 

Risk management approach 

It is difficult to comment in depth and detail on the role of the ACQSC or new regulatory 

Authority in this regard without more detail about the outcome of the proposed regulatory 

approach currently being developed by government through consultation with the sector and 

other stakeholders. 

The understanding of risk applied by the regulator should be predominantly based on risks to 

the aged care consumer and not risks related to provider viability or resourcing. A clear 

definition of safeguarding should guide how older people should be protected from harm. An 

inability or unwillingness for providers to demonstrate effective engagement with consumers 

should be consider a significant risk. This should be combined with evidence about substandard 

practice and poor health and life outcomes. 

In our response to the recent consultation paper about the regulatory model we emphasised 

the importance of developing a risk-based schema or framework, and the challenges with a risk-

based regulation approach. 

As detailed in our submission responding to the proposed regulatory framework, it is important 

and necessary in a risk management regulatory approach that definitions of risk and related 

scoring and ranking processes are developed to guide monitoring and compliance work. This 

has several potential concerns including: 

• The tendency to focus on known risks, leaving new or developing risks undetected. 
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• Limited in scope and locked into an established analytical framework 

• Potential to ignore areas of lower risk that may result in considerable damage over 

time 

• A focus on individual services or facilities rather than how compliance and higher 

performance across whole organisations and all organisations could be improved. 

Acknowledging finite resources, COTA Australia would encourage both the development of a 

robust, evidence-based framework that is regularly reviewed as well as qualitative evidence 

processes that could act as a check against being completely locked into the scoring system and 

to enhance investigations and analysis. 

The appropriate use, timing and delegation of powers will require evidence and judgement. In 

this COTA Australia would emphasise consistency of practice, transparent communication and 

urgency of action where poor and substandard service delivery is identified. 

Balance of education and best practice promotion versus enforcement 

A key and foundational role of the aged care regulator is to communicate regulatory 

expectations and ensure provider compliance. The organisation should also engage in education 

activities and promotion of best practice, but these should be additional to monitoring, 

investigation, and compliance, which consumers expect to happen as a given.  

Consumers want consistent, strong, and swift action against poor provider service practice. One 

of our correspondents, Ivan, shared his recent disappointment with the performance of his 

home care provider.  He feels his experience has been somewhat validated by the Commission 

as the provider has failed several Quality Standards.  However, Ivan writes, 

They are still in business!  They seem to be getting off scot free. What’s the use of a 

regulator if they just keep giving them a get out of jail free card!  

The regulatory enforcement scheme, or hierarchy developed under the regulatory framework, 

should be transparent and provide detailed information related to circumstances of poor 

practice and harm, and when and how enforcement measures will be applied. Once 

determinations are made based on evidence, the regulator should consistently apply those 

measures 

Response to emerging challenges/issues/risks/concerns 

A more resourced and stronger aged care regulator should consider a range of evidence 

utilising its risk-based tools complemented by other qualitative evidence related to 

safeguarding aged care consumers, compliance to Standards and addressing poor service 

practice. 
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The Terms of Reference for this review refers to “adaptability of the Commission to meet 

emerging challenges/issues/risk/concerns.” There should be a clear understanding of what 

“adaptability” means. Whilst the regulator should be open to a range of data and evidence, it 

must consistently act within its mandate and purpose. COTA Australia would be concerned if 

provider arguments and evidence related to viability and resources (even if couched as being in 

the consumer’s interests) influenced regulator decisions and actions.  

The regulator, whilst understanding and aware of the challenges and issues faced by providers, 

should not be influenced by the service context and environment unless it directly impacts on 

long term consumer health and wellbeing outcomes. Service viability, workforce and other 

resource issues are the responsibility of the Department and Government, not the regulator.  

For COTA Australia, relevant emerging challenges/issues/risks and concerns within the aged 

care sector include providers: 

• undertaking demonstrated action to engage with consumers in service 

implementation, design and governance practices to improve service culture 

• supporting and utilising complaints processes to improve service outcomes 

• demonstrating a willingness and readiness to adopt and utilise IT technology to 

improve systems. 

A system consideration should be the development of a timeframe enabling smaller providers 

to respond to important governance and service requirements, particularly following the 

implementation of the new in-home care program 

Workforce capability 

The regulator’s workforce needs to: 

• have adequate clinical, assessment, monitoring, compliance and enforcement 

knowledge and skills 

• be well able and experienced in positive engagement with older people and have a 

full understanding of their capacities and vulnerabilities, and their rights as people 

with assumed agency 

• be remunerated with market competitive pay levels with other workforces with 

regulatory and investigatory skills, clinical knowledge, assessment skills and 

enforcement skills 

• be of sufficient size to conduct consistent regular reviews of all providers across 

Australia and have some inbuilt redundancy for training, development and 

innovation  

• have a working environment where their skills and attributes are valued and 

supported, to reduce turnover. 
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Monitoring and enforcement capability  

COTA Australia acknowledges there may be some tensions between ensuring national 

consistency and allowing for local application and understanding of the standards and service 

practice. 

It is important that the aged care regulator focus on the distinct needs and circumstances of 

consumers in addressing these tensions, particularly for people living in rural and regional areas 

and in specific groups including First Nations communities, people experiencing homelessness, 

Culturally and Linguistically Diverse (CALD) populations, LGBTIQ communities, people with 

dementia, and veterans. The focus should be on what different service requirements need to be 

implemented to meet the distinct needs of these population groups and to what extent they 

are acknowledged by the regulator in compliance. Safeguarding consumers and sanctioning 

poor service practice should not be sacrificed for innovation and distinct service practice. 

Transparent engagement, communication, and education  

The aged care regulator needs to be in direct and continuous contact with older people 

receiving care, and to engage with them in assessing the quality of care they receive. This 

should be demonstrated in regular public reporting. 

It would be inadequate and detrimental for the regulator to only communicate with providers 

or to engage only with older people receiving care through their providers. 

The regulator should build communication and engagement networks with complainants, 

advocacy organisations and community visitors.  These stakeholder inputs should be 

supplemented with information derived from quality indicators and other sources to build a 

sense of the quality of care and the risks in the system that may threaten the quality of care in 

particular providers, regions, or areas of care. The Aged Care Complaints Commissioner could 

have a key role and responsibility in this. 

The regulator has responsibility to ensure people in aged care and their families and advocates 

are aware of the standards of care that they should expect to be provided. Equally, they need to 

be aware of their avenues of redress if the care they receive does not meet those standards. 

Regular public reporting by the regulator is important for older people, their families and carers 

and the Australian community to support public confidence in the aged care system. Publicly 

presented data should be regularly reviewed, updated, and improved, including for clarity and 

simplicity.  

ooooooooooooooooo0oooooooooooooooo 

COTA Australia looks forward to providing further observations following ys consideration of 

the Review’s forthcoming interim report. 


